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PRELIMINARY STATEMENT 


The petitioners seek review of Orders of the 8oard of 
Immigration Appeals, dated April 13, 1976 and January 25, 1976, 
which Orders denied the applications of the petitioners for 
suspension of deportation 8 U.S.C. 1254, and for the adjustment 
of their immigration status, pursuant to Sec. 245 of the Immi- 
eration and Nationality Act, 8 U.S.C. 1255. The jurisdiction of 
this Court in this matter is pursuant to the provisions of Public 


Lew 67-501, U.S.C. 1108 (a). 
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STATUTE INVOLVED 


Section 244 of the Immigration and Nationality Act, 


8 U.S.C, 1254 (x) 


"as hereinafter prescribed in this section, the At- 


‘orney General may, in his discretion, suspend deportation 
and adjust the status to that of an alien lawfully admitted 
for permanent residence, in the case of an alien who applies 
to the Attorney General for suspension of deportation and (1) 
is deportable under any law of the United States except the 
provisions specified in paragraph (2) of this subsection; has 
been physically present in the United States for a continuous 
period of not less than seven years immediately preceding the 
date of such application, and proves that during all of such 
period he was and is a person of good moral character; and is 
a person whose deportation would, in the opinion of the Attor- 
ney General, result in extreme hardship to the alien or his 
Spouse, parent, or child, who is a citizen of the United 
States or an alien lawfully admitted for permenent residence; 
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THE REGULATION INVOLVED 
la nln oncnatch bbl ca lewd 


section 8 CFR 212.8 (b) (4), as it was when applica- 


tion for adjustment was made, read: 


"(b) Aliens not required to obtain labor certifica- 
tions. The following persons are not considered to be within 
the purview of section 212 (a) (14) of the Act and do not re- 
quire a labor certification:....(4) an alien who will engage 
in a commercial or agricultural enterprise in which he had 
invested or is actively in the process of investine a sub- 
stantial amount of capital," 


QUESTIONS INVOLVED 


l. WAS THE BOARD OF IMMIGRATION APPEALS IN ERROR WHEN 
EY REFUSED TO FIND THAT THE PE7 -LTIONER, HEINZ 


HEITLAND WAS EXEMPT FROM | HAVING TO OBTAT} N A LABOR 
CERTIFICATION WHERE THE PETITIONER HAD ENGAGED IN 
A COMMERCIAL ENTERPRISE FOR FOUR YEARS ‘AT THE TIME 
OF APPLICATION, AND HAD NOT ENTERED THE LABOR MARKET 
DURING THAT PERIOD? 


2. WAS THE BOARD OF IMMIGRATION APPEALS IN ERROR WHEN 
IT OVER-RULED THEIR OWN PRECEDENT DECISION 
RETROACTIVELY ? 


oe) 


- WAS THE BOARD OF IMMIGRATION APPEALS IN £RROR W 
THEY SET FORTH STANDARDS NOT REQUIRED, EITHER B 
REGULATION OR BY STATUTE? 


b 


f 


« WAS THE BOARD OF IMMIGI ase ON APPEALS IN ERROR WHEN 
THEY ENTERED A DECISI UN WHICH IS IN CONFLICT WITH A 
DECISION MADE BY THE ADMINISTRATIVE BRANCH OF THE 
IMMIGRATION SERVICE? 


WAS THE BOARD OF IMMI GRATI ON APPEALS IN ERROR WHEN 
IT RULED THAT THE ALIENS WERE INELIGI DLE [TO APPLY 
FOR SUSPENSION OF DEPOR’ CATION BECAUSE THE ALIENS 
HAD MADE A BRIEF, CASUAL VISIT ABROAD? 


LA 
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THE FACTS 


The petitioners are husband and wife. Both of the 
petitioners were born in Germany. HEINZ HEITLAND. a male, 
obtained Canadian citizenship, However, there is a question as 
to whether or not he has lost such citizenship, They are parents 
of a United States Citizen child, who is six years old, and who 
resides with them. The petitioners entered the United States in 
1968. In December, 1970, they left the United States for a brief 
visit to Germany due to a family emergency. They returned to the 


United States to resume their residence in February. 1971. 


Tne essential facts are that in 1970, the petitioner, 
HEINZ HEITLAND went into a Messenger Service Delivery business, 
and based upon his investment and operation of his own commercial 
enterprise, in 1972, he made an application for the adjustment of 
his status, pursuant to Ses. 245 of the IGN Aat, 8 U.S.C. 1255. 
His application was approved by the Immigration Judge. The basis 
of his application was that since he had made an investment jn a 
commerical enterprise, he was exempt from obtaining a labor cer- 
tification. The Government took an appeal from a October 5, 1972 
decision of the Immigration Judge the Board of Immigration 
Appeals reversed the decision granting the petitioners permanent 
residence. In making this determination, the Board of Immigration 
Appeais over-ruled their own precedent decision, to wit: 


MATTER OF FINAU, 12 I&N Dec. 86 (BIA 1967). 


~§ . 


When this matter was overturned by the Board, the 


matter was remanded back to the Immigration Judge to allow the 
petitioners to make application for voluntary departure. When the 
case was again heard before the Immigration Judge, the petitioners 
had then resided in the United States continuously for more than 
seven years. The petitioner, therefore, made application for the 
suspension of their deportation, pursuant to Sec. 244 of the 

I&N Act, 8 U.S.C. 1254. This application was denied on the basis 
that the petitioners having been out of the United States from 
December, 1970 to February 4, 1971, had interrupted the continuity 
of their physical presence in the United States, and therefore, 


were ineligible to apply for the suspension of their deportation. 


This decision was appealed to the Board of Immigration 
Appeals, and the Board of Immigration Appeals issued the final 


Order on April 13, 1976, dismissing the Appeal. 


This petition to review, filed less than six months 
after the final Order of April 13, 1976 seeks review of both the 


Order of April 13, 1976 and January 25, 1974. 


as 


ARGUMENT 


THE DECISION DENYING THE PETITIONER'S 
APPLICATION FOR ADJUSTMENT ‘OF STATUS WAS 
IN ERROR AS A MATTER OF LAW. 


The petitioners, based upon the applicable law of 1972 
applied for the adjustment of their status. pursuant to the pro- 
vision of Sec. 245 of the IAN Act. This section allows an alien 
in the United States on a temporary basis to become a permanent 
resident. if a visa number is available. and if the petitioner can 
qualify for the issuance of an immigrant visa. In 1972, based 
upon the law then in question, the Immicration Judge granted the 
petitioners’ application for adjustment of status, finding that 
the petitioners were not required to obtain labor certifications 
pursuant to Sec. el2 (a) (14) of the ISN Act. MRS. HEITLAND would 
receive the same treatment based upon her husband's application. 
As stated in the decision of the Immicration Judge of October 4, 
1972, MR. HEITLAND decided to establish a Merchandise and Messenger 
Delivery Service. He purchased a Volkswagon panel truck in 
October, 1968 for $2,700.00. He became engaged in a business of 
delivering letters and smaller packages in the New York metropo- 
litan area. He obtained most of his trade from a company which 


independent 


obtained such orders. He is one of many sub-contractors who 


accept orders from the delivery service, carries them out, and 


received sixty percent of the fee. He also has some persona]. 


customers whose business he also handles from time to time. In 
August, 1971, he purchased another new Volkswagon panel truck for 
use in the business for the sum of $3,900.00. The panel truck was 
not used for anything other than the business » as the petitioner 
had a private automobile for personal use of himself and lis 
family. He also has a two-way radio in this car to keep in touch 
with his customers. In 1970, his gross annual business was over 
914,000.00. In 1970, he had $6,000.00 tn a savings bank, plus 
some real estate which he purchased in Florida, which he valued 

at 511,000.00. At his hearing, he maintained that on@he obtained 
legal permanent residence he would be able to obtain bonding which 
is necessary to engage in a trucking business ona larger scale, 
He indicated that he could not expand his business without 
permanent residence in the United States. Hlis hope and intention 
was that he would be able to obtain a larger truck for the ship- 
ment and delivery of larger type merchandise. In 1972, when he 
applied for status as a permanent resident. he had been operating 
his business for four years as a sole occupation. He did not 
receive welfare or public assistance, nor was he employed in any | 


other occupation. 


The Immigration Judge found that he had the aqjuipment, 
the know-how and facilities to carry on a commercial enterprise. 
In the four years that he had been engaged in this independent 


enterprise venture, he had acquired the ability and had the capital 


a 8. 


to expand it further. The Immigration Judge found that je 


therefore, exempt from the labor certification ‘ecut erent, ‘ 
Immigration Judge relied upon the applicable case Law at t! t 


to wit: Matter of FINAU, 12 I&N Dec. 86 (BRIA 1967 


The application is a diseretionary Appolieattor ind the 
[Immigration Judge found that discretion should be favorably 
ercised, based upon the fact that they were parents o! nite 
States Citizen child, and that there was nothing detrimenta 
their record, 

The Immigration Service was not content witl tie de 
of the Immigration Judge and took an appeal to the in.> wnt 
gration Appeals. While the appeal was pending. the prelates 
with reference to an investment exemption from a labor ae 
cation requirement was made. The revulation stated that the 
capital investment in a commercial enterprise must be at lea 
?10,000.00, and the applicant must have at Least one ve 
perience or training qualifying him to engage tn sue 


prise, 


The Board of Immigration Appeals, however fui tt 
would rule upon the petitioner's application. based un the e 
lations in effect at the time of the alien lpnlieation, ey 
based this decision upon the Matter of K rt. Jee. 229] 
(UEP ASSOC COM 1973). The reewlation in effect at the + ime “— 
aliens made their application did not have in] reciul pement 
nor did it have a one years experience training requirement 


| However, the Board, although finding that pursuant to the Matter | 
| of Ko, the new regulation did not apply to the petitioner, seeetend | 
| their own precedent decisign , Matter of FINAU, and held that the 
| petitioner would have to qualify with their new standards as they 
| Stated in the decision in his case. They then proceeded to deny 

| his application. In their denial, the Board added additional re- 
| quirements to both the old and the new regulations. They set 

| forth a requirement that the investment must tend to expand job 

| opportunities. It also stated that the alien's primary function 
with respect to the investment would not be as 7 oe or un- 

| skilled laborer. The Board, without foundation, found that the 

| petitioner's actions had placed him in competition with other 

| numerous small company drivers. They also found and required that 
the petitioner would have to insure that he would not some day in 
| the future enter the labor market. They also said that since the 
| postion essentially involved skilled or unskilled labor, he would 


|meed a labor certification, The decision of the Board was in- 


i} 


correct for a number of reasons. The Board erred in stating that 
l the alien's investment was insubstantial when they neglected to 

| eeoxtdas that in effect the alien had purchased two Volkswagon 
a trucks, the first in 1968 at the cost of $2,700.00, and the 
| second in 1971, at the cost of $3,000.00. They neglected to oon- 
| ataer his statement that additional funds would be invested when 
‘his status was adjusted. The requirement of the regulations is 


that the applicant be in the process of making an investment. The 
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entire investment need not be made before permanent residency is 
granted. 

The Board mentioned the fact that they wanted insurance 
that the petitioner would not enter the labor market. He has been 
conducting business since 1968, and to date, has not taken other 
work, What better proof is there that the petitioner is not 
competing with the American labor market when he has not been 


employed. There can be no better proof than the fact that he has 


been successful other than his track record. 


The alien cannot apply for a labor certification since 
no labor certification application will be entertained when the 
requirement of an investment such as in the truck is necessary to 
obtain the position. The Labor Department recognized the fact 


that an independent contractor is not entering the labor market. 


Working as an employee where you are paid by the hour 


on a regular basis is essentially different from the type of 


enterprise that the petitioner is engaged in. An employee need 
not keep his own books and records. An employee does not pay his 
own social security. An employee has Federal Income Tax withheld 


from his pay check, and does not file a declaration of estimated 


| income. An employee is not required to use and pay for his own 


truck. The petitioner herein did all of the above. He was not 


| employed, and was not in the labor market. 


The Immigration Service has recognized that persons who 
are investing in commercial enterprises will, in many cases, do 
work which can be either skilled or unskilled, but the purpose of 


this work is an incidental part of the investment, and does not 


require the obtaining of a labor certification. See Matter of KO, 


I&N Dec. 2201. This case which was decided upon May 9, 1973 and 


published as a precedent decision by the Immigration Service, and 


cited by the Board of Immigration Appeals, strates as follows: 

"The regulation comtemplates that the investor's 
engaging" in the enterprise will be to an extent 
which demonstrates -an assumption of risk and 
responsibility for its direction and control. 

If he is engaged full-time to the extent in- 

dicated above - and I find that the applicant her is - 
it is immaterial what his nominal job in the 
enterprise may be." 


In the case at the abr, the petitioner has assumed the 


risk. He has twice invested in trucks which are used solely for 


his business. If business was not good he would not be able to 


pay for the trucks. If he could not manage or bear the respon- 


sibility himself, he could not pay for the trucks, and would 


suffer an economical loss. As the Regional Commissioner stated 


in its decision that it is immaterial what ithe nom:. 1 jor ‘a the 


enterprise would be. 


Congress an 


d the Immigration Service have realized that 


entry into a commercial enterprise must involve skilled or un 


skilled labor, because in all fields of endeavor, the work that 


one does must be classified as labor, both skilled and unskilled, 


— oy 


The Board of Immigration Appeals, in their 


decision in the case at 


the precedent decision set forth by the Regional Commiss- 
ioner in the Matter of Ko, In the case at the bar, the 
Board said that since the alien is doing skilled or un- 
skilled labor in connection with his enterprise, he is not 
exempt from the labor certification, The Regional Commiss- 
ioner had found in the Matter of Ko that the performance of 
unskilled labor, such as a cashier in the alien's commercial 
enterprise does not require the obtaining of a labor certi- | 
fication, There are too mahy persons affected by both of 
these decisions for this inconsistency to continue, The 
case at the bar must be remanded back to the Immieration 


Service so that this confusion be corrected. 


The HEITLANDS have been misled on two occasions. 
On the first occasion, they were misled by the Administra- 
tive Branch of the Government, as Mr. HEITLAND made his | 
first application for permanent residency in 1968, (This | 


particular application was never litigated before the Immi- 


Mr, HEITLAND was trying to obtain relief in a different 
| manner when he appeared before the Immigration Judge in 


1972). Based upon his thought that he might be a permanent 


resident, and because of 


left the country for {!ve weeks in 1970. Mr. HEITLAND, was 


cn © aa 


gain misled by the Immigration Service In establishing 


the bar, appears to disagree with 


| 
gration Judge, nor before the Board in view of the fact that| 
| 
| 


emergency reasons, Mr, HEITLAND 


—~ 33. 


his own business, making an investment, and then having his 


application denied when the Board of Immigration Appeals had 
a change of heart and reversed their own precedent decision 


and required that he comply with other standards, 


From the foregoing, it is urged that the decision 
of the Board of Immigration Appeals be reversed and that 
this matter be remanded to the Immigration Service, and they 
be directed to grant the petitioners applications for 
permanent residence, or in the alternative, that this matter 
be remanded back to the Immigration Service so that the 
discrepancies that are apparent in two precedent decisions, 


to wits the Matter of Ko and the Matter of Heitland, be 


ae en uent 


resolved, 


POINT II 


THE PETITIONERS ARE ELIGIBLE TO 
APPLY FOR SUSPENSION OF DEPORTATION 
EVEN THOUGH THEY WERE OUT OF THE 
COUNTRY FOR A SHORT PERIOD OF TIME, 


The petitioners entered the United States in 1968. 


Their sole absence from the United States was for 
a five week period ending on February 4, 1971. They had 
gone to Germany for emergency family reasons. They returned | 
in February, 1971 and they were readmitted to the United | 
States. As the Immigration Judge stated in his opinion of 
October 4, 1972 "they were returning from a brief absence 
abroad to resume a residence previously established in the 


United States", 


From 1968, up to the present time, the aliens have. 
resided at Lorimer Street, Brooklyn, New York. They have 
lived in no other place. In 1968, an application was made 
by the petitioners for an adjustment of their status, This 
application was apparently pending at the time the petitioners 
left the United States in December, 1970. Before leaving, 


and after returning, the Petitioner Mr, HEITLAND made many 


-_ 12% 


inguiries with reference to this application, 


He was under 


the mistaken impression that his application had been 
granted, but was trying to find out when he would receive 
his "Green Card", The Immigration Service never responded 
to any of his inquiries, The Immigration Judge recognized 
this situation, and stated in his decision of October 4,1972, 
See appendix, page four, "However, I note, on the other 

hand, that there is no substantial reason why the respon- 
dents were not adjusted prior to their departure, The 


record is not clear on that point", 


When the HEITLANDS returned to the United States 
from their emergency trip to see their family in Germany, 
they were readmitted, Obviously, the Immigration Inspector 
who readmitted them knew that they were not coming in as 
visitors since they were travelling with their United States 
Citizen child, and they were returning to their residence 


in Brooklyh, where they had lived for many years, fter 


After 
this readmission, Mr, HEITLAND went to the Iimmizration 
Service to find out what his status was. When it was found 
out that he was not a permanent resident, the instant pro- 


ceedings were commenced and the hearing, which is the basis 


of the case at the bar, was commenced. 


The Board denied the aliens' applications for 
suspension of deportation based upon their short trip out- 


side the United States, The HEITLANDS were found to be 
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ineligible since they did not have Seven years continual, 


physical presence in the United States, This determination, | 


under the present instant fact pattern, leads to an unjust, 


and unfair result, and is a harshly strict construction of 


a statute whose major purpose is to ameliorate hardship, 


Prior to 1964, any absence from the United States 


during the required period of residency, rendered a person 


ineligible to apply for the suspension of his deportation, 


pursuant to Sec, 244 of the I&N Act. In 1965, this was 
(329 F, 2d 812 (9th Cir, 1964) 


changed; see Wadman, the Court held (by reference to 


Rosenberg v, Fleuti, 374 U.S. 449 (1963), that an absence 


which was brief, casual and innocent was not an interruption 


of the continuity of physical presence required in 


Section 244(a)", There the Court held that the alien met 


the requirement of seven years continuous, physical presence, 


not withstanding the fact that he was absent from the 
country for ten days, The Court, further stated that 


"In construing 244, we are in an area in which 
strict construction is peculiarly inappropriate, 
The apparent purpose of the grant of discretion 
to the Attorney General is to enable that officer 
to ameliorate hardship and injustice which other- 
wise would result from a strict and technical 
application of the law. A Strict and technical 
construction of the language in which this grant 
of discretion is couched could frustrate its purpose, 
A liberal construction would not open the door to 
Suspension of deportation in cases of doubtful 
merit, It would simply tend to increase the scope 
of the Attorney General's review and thus his 
power to act in amelioration of hardship", 


. 95 


The Board of Immigration Appeals after the Wadman 


case, and after the case of Git Foo Wong v. I&N Service, 358 
F 2d 151 (9th Cir) 1966, expanded the rationale in those 
cases when they decided the Matter of Wong. The Wong case 
related to an alien who was not a permanent resident, Al- 
though he had made five or s’x« short visits outside the 
United States he was found statutorily eligible for suspension 
of deportation, and his application was granted. The Board, 
quoting and citing Git Foo Wong stated: 
"This Court held that the statute should not 
be strictly and technically construed so as 
to frustrate its humanitarian purpose of 
ameliorating hardship and injustice so as to 
permit discretionary relief from deportation," 
The length of time that Mr, Wong was outside the 
United States was never mentioned in the decision, but for 
the Board to say, in the case at the bar, that one trip of 


five weeks is worse than five or six trips out of the United 


States creates an intolerable situation, 


The petitioners have made a home for themselves in 
the United States since 1968, They have stablished a busi- 
ness, and have a United States citizen child who was born in 
the United States and resides with them, and is dependent 
upon them for support. The statute should not be so 
Strictly and technically construed so as to frustrate its 


humanatarian purpose, The brief absence of the petitioners 


~ 18 .« 


from the United States during the pendency of an application 
for permanent residence should not deny these parents of an 
American citizen child from the right to apply for the 
suspension of their deportation, In the instant case, justice 


demands that this application be considered on its merits. 


The alien husband made application for the adjust- 
ment of his status two times. The first time, the Adminis- 
trative Branch of the Government indicated to Mr, HEITLAND 
that his application would be approved, Not hearing from 
them after many inquiries, he left to see his family for 
emergency reasons. Again, he applied for permanent residence, 
and this Board in a reversal of a prior decision, denied his 


application which had been approved by the Immigration Judge, 


From all of the foregoing, it can be seen that the 
interests of justice would best be served if the petitioners | 
were found to be statutorily eligible for the relief of 
suspension of deportation, even though they had a brief, 


casual trip abroad, 


The Congressional purpose would be served, The 
prime reason for the statute is the amelioration of hardship 
and this purpose would be satisfied by a direction by this 
Court, finding that the aliens are statutorily eligible to 


apply for suspension of deportation so that they would have 


an opportunity to reside with their infant child in the 
United States during their daughter's minority, and at a 


time when the child needs her parents the most, 


CONCLUSION 


WHEREFORE, it is respectfully requested that this 
Court rule that the Board of Immigration Appeals be directed 
to grant the petitioners application for adjustment of 
status pursuant to Sec, 245 of the I&N Act, or in the 
alternative rule that the petitioners are statutorily 
eligible to apply for the suspension of their deportation, 


pursuant to Sec. 244 of the I&N Act, 


Respectfully submitted, 


LEBENKOFF & COVEN 
Attorneys for Petitioners 
One East 42nd Street 

New York, N.Y. 10017 


ABRAHAM LEBENKOFF 
JULES E. COVEN 
Of Counsel 


United States Department of Justice 
Board of Immigration Appeals 
@ i Washington, O.C€. 20530 
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Files: A1l9 492 601 - Kew York ApR 13 26 
Al7 587 642 


In re: HETiIZ H. HEITLAW and HANNELORE HEITLAND 
IN DEPORTATION PROCEEDINGS 
APPEAL 
1 East 42nd Street 
New York, New York 19017 


ON BEHALF OF I&! SERVICE: George Indelicato 
Appellate Trial Attorney 


ORAL ARGUMENT: March 16, 1976 
| CEARGES ; 


| 
| ON BEHALF OF RESPONDENTS: Jules E. Coven, squire 
| 
| 


Order: Section 241(a)(2), I&M Act (6 0.8.C. 1251 
| (a)(2)) - Nonimmigrant, remained 
longer (female respondent) ~ No 
| Immigrant Visa (male respondent) 


APPLICATION: Suspension of deportation; alternatively, 
voluntary departure 


In an order of deportation, entered on Novenber 13, 
1975, the immigration judge ordered the respondents de- 
ported, denied their application for suspension of de- 
portation under Section 244(a)(1) of the Immigration 
and Nationality Act, and granted to them the privilere 
of voluntary departure. They appeal from the denial of 
suspension of deportation. 


The record relates to a married couple, both of whom 
are natives of Germany. The husband is a citizen of 
Canada; the wife is a citizen of Germany. They are the 
a yh of a United States citizen child who is 6 years 
of age. 
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The respondents contend that they are elisible for the 
relief of suspension of d ortat-ion, pursuant co Section 
244(a)(1) of the Act, on basis .f their entry to the 
United States during 1966. Bot:h admit that they spent a 
few weeks in Germany from mid December 1970 until tothe 
4, 1971. They contend that in view of the decision of 
Waduan v. Immigration and Naturalization Service, 329 F.2d 
3179 Cir. 1964) they meet the requirement #n Section 
244(a)(1) of 7 years of continuous physical presence not- 
withstanding their absence. In Wadman the court held (b 
reference to Rosenberg v. Flouti, 374 U.S, 449 (1963)), that 
an absence which was brief, casual anc innocent was not 
an interruption of the continuity of physical presence re- 
quired in Section 244(a). 1/ 


The respondents’ absence was neither brief nor casual, 
see Munoz-Cascrez v. Immicration and Naturalization Service, 
511 F.2d 927 (9 Cir. . It excee eix weeks, ¢ 
is a far more substantial period than Wacman's absence of 
5 days. It was not a mere excursion over the border, such 
as Wadman's trip to Mexico; rather the respondents traveled 
many thousands of miles to Germany, a trip which necessitated 
their obtaining three different Passports (because of their 
three different nationalities). Under Fleuti, the need to 
obtain travel documents ie a factor indicating that a depar- 
ture was meaningfully interruptive. Taking the factors 
present here as a whole, we find that the respondent's ab- 
sence from December 1970 to February 4, 1971 was meanin:- 
fully interruptive of the continuity of their pig manage pre- 
gence, and consequently that they are ineligible for the 
benefits of Section 244(a). 


ORDER: The appeal ig dismissed, 


asia ce 
1/ In Matter of Mong; 12 ISN Dec. 271 (BIA 1967), thie 
Board adopted the decision of wadnan v. Immigration and | 


Naturalization Service, supra, for nationwide application. 
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FURTHPE ORDER: Pursuant to the icmaieration udge's 
order, the respondents are permitted to depart from the 
United States voluntarily withi:. 30 days from the date 
of this order or any extension beyond that time as mey 
be uranted by the District Director; and in the event 
of failure sc tu depart, the respondents shall be de- 
ported as provided in the immigration judge's order. 


Acting Chairman 


Chairman David L. Milhollan and Board Member Irving A. Appleman 
abstained from cons ation of these cases. 
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_APPLICATION: Reversal of immigration judge's finding 


regarding the eligibility of the respond- 
ents for adjustment of status under gec- 
tion 245 of the Immigration and Nationality 
Act 


The Immigration and Naturalization Service has ap- 
pealed the October 4, 1972 decision of an immigration 
judge which granted the respondents’ applications for 
adjustment of status under section 245 of the Immigra- 
tion and Nationality Act. The appeal will be sustained 
and the case remanded for further proceedings. 


The alien respondents are husband and wife and na- 
tives of Germany. The male respondent is a citizen of 
Canada and the female respondent is a citizen of Germany. 
The deportability of each respondent has been conceded 
and the only issues presented by this appeal involve the 
grants of adjustment of status. 


Section 245 of the Act specifies that an alien seek- 
ing this discretionary remedy initially must establish 
that he has been inspected and admitted or paroled intu 
the United States, that he is eligible to receive an 
immigrant vieea and admissible for permanent residence, 
and that an immigrant visa is immedfately available at 
the time his application {is approved. The respondents 
have been inspected and admitted as nonimaigrants and 
they appear to satisfy the “qualitative” provisions of 
the Act. Therefore, the question of their statutory 
eligibility centers on whether they qualify for che 
immigrant status which they seek and on the availability 
of visas for aliens of that status. 


The respondents have sought this relief as nonpref- 


erence immigrants from the Eastern Hemisphere. A review 
of the Department of State Bulletins on Visa Availability 
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indicates that nonpreference visas were currently avail- 
able for Eastern Heaisphere lumi grants during the months 
Surrounding the hearing and decision below, Consequently, 
the respondents would have been Statutorily eligible for 
adjustment of status if, at the date of the immigration 
judge's decision, they satisfied the requirements of sec- 
tion. 212(a)(14) of the Act, 


Section 212(a) (14) basically precludes the issuance 
of visas to certain aliens, including nonpreference im- 
migrant aliens, who seek to enter the United States for 
the purpose of performing skilled or unskilled labor, un- 
less they have obtained the required labor certification. 
The male respondent concedes that he must work to Support 
himself and his family; furthermore, he acknowledges that 
he has not obtained labor certification. He nevertheless 
contends that he qualifies for an exemption from the 
labor certification requirements of section 212 (a) (14) 
as an “investor” within the contemplation of 8 C.F.R, 
212.8(b) (4). On the date of the immigration judge's 
grant of the respondents’ section 245 applications, 
that regulation stated, in relevant part: 


The following persons are not considered to be 
within the purview of section 212(a) (14) of the 
Act and do not require labor certification: 


(4) an alien who will engage in a commercial 
or agricultural enterprise in which he had in- 
vested or is acfively in the process of invest- 
ing a substantial amount of capital, 


The pertinent portion of this regulation, however, was 
modified subsequent to the Service's appeal in this case, 
See 38 Fed. Reg. 1380, January 12, 1973; 38 Fed, Reg. 
8590, April 4, 1973. The regulation now permits the 
labor certification exemption for: 
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(4) an alien who establishes . . . that he 
is seeking to enter the United States for the 
purpose of engaging in a commercial or agri- 
cultural enterprise in which he has invested, 
or is actively in the process of investing, 
capital totaling at least $10,000, and who es- 
tablishes that he has hed at least 1 year's 
experience or training qualifying him to en- 
gage in such enterprise. ... 


It appears that the Service will consider any request 
for the “investor” exemption filed prior to the effec- 
tive date of the new rule under whichever formulation 
ef the regulation is more favorable to the alien, 
Matter of Ko, Interim Decision 2201 (Dep. Assoc. Comm. 
1973). We shall follow that epproach for purposes of 
this appeal, 


The male respondent presently Operates a merchandise 
and message delivery service, He owns @ truck which ap- 
pears to be equipped with a two-way radio. Orders for 
the pickup and deifvery service are received over the 
two-way radio from a dispatching firm that subcontracts 
delivery work to numerous independent drivers, In 1970 
the male respondent's grose income from the operation 
of this enterprise wes $14,000; his net income was $4,500, 
It appears that the truck and the radio, which he values 
at $3,400, satisfy the capital requirements of his busi- 
ness. His claim to the "investor" exemption, however, 
includes a present “inveatment" of several thousand 
dollars in @ savings bank account, and a 1964 “invest- 
ment" of $3,600 {n Florida land. He maintains that the 
land is now worth $11,000, 


In order to assess whether the male tespondent 
qualifies as an investor under either formulation of 
the regulation, we must initially ascertain the amount 
of his investment, This determination will depend on 
which of his property holdings can be considered as 
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investments within the scope of the regulation. For a 
capital expenditure to qualify as en investment under 
either approach to the regulation, it is required to be 
made in a “commercial or agricultural enterprise." Al- 
though this phrase is not defined, we have concluded 
that the Florida land holding and the eavings bank ac- 
count do not qualify as investments within the conten- 
plation of the regulation, 


The land holding appears to be of a speculative 
nature, and the savings bank accou.t, when viewed from 
the male respondent's perspective, is more an accumula- 
tion of funds than an active entrepreneurial undertaking. 
A "commercial or agricultural enterprize," as we inter- 
pret this regulation, requires a business venture pro- 
ductive of some service or commodity, The regulation 
would be inconsistent with the statute were it to be 
construed to grant a labor certification exemption to an 
alien with an idle investment of a wodest magnitude who 
might then .e forced to enter the normal labor market 
in order to supplement the income from the investment. 
Rather than permitting an alien to usurp &n existing 
job opportunity, the nature of the investment must be 
such that {it tends to guard against the possibility that 
the alien will compete with American labor for available 
skilled or unskilled positions. Given the present char- 
acter of these property items, we cannot say that they 
tend to expend the job market, or otherwise insure that 
the male respondent will not occupy an existing position 
readily available to American workers. Since the truck 
is the only property item which the male respondent en- 
ploys in a capacity productive of a commodity or service, 
we find that the truck repicsents the extent of his in- 
vestment within the regulation, 


Since the value of this motor vehicle appears to be 
mo more than $3,400, it is evident that the male respond- 
ent has not satisfied the $10,000 requirement of the 
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present formulation of the regulation. He nevertheless 
maintains that this business investment, standing alone, 
quelifies him for the labor certification exemption un- 
der the earlier wording of the regulation as interpreted 
f by our holding in Matter of Finau, 12 IGM Dec. 86 (BIA 
|| 1967). In Finau we held that the requirement of the old 
: regulation regarding the investment of a “substantial 
amount of capital" did not mandate an absolute ainisum 
capital outlay, but rather that the term "substantial" 
embraced a relative concept necessitating that the in- 
vestment must be substantial only in relation to the 
total capital requirements of the particular enterprise. 
We also examined the skills which the alien possessed 


enactment of section 212(a) (14), we are convinced that 
the Finau approach to the regulation is unsatisfactory. 


Section 212(a)(14) wes incorporated in the Act as a 
measure designed to protect the livelihood of workers 
lawfully present within the United States. It was in- 
tended to prevent "an influx of aliens entering the 
United States for the purpose of performing skilled or 
unskilled labor where the economy of individual locali- 
ties is not capable of absorbing them at the time they 
desire to enter this country," ]/ Consequently, the 
language of either @pproach to the regulation must be 
construed in a manner consistent with the congressional 
purpose of safeguarding existing employment opportunities. 
This suggests an interpretation that would assure that 


ie a ent eee 


1/ 1952 U.S. Code Cong. 
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The Fineu approach is inadequate for several reasons. 
Initially, the test we adopted there regarding the sub- 
stantiality of an investment does not provide the neces- 
sary assurance that the alien's capital expenditure will 
mot in fact tend to foster his entrance into the labor 
market as a skilled or unskilled laborer. Instead, a 
minimal capital investment in a marginal business might 
provide the necessary impetus for the alien to begin — 
competing with existing workers when the economy of the 
given locality is not yet capable of adequately absorb- 
ing the alien, In addition, Finau, by requiring that the 
alien show adequate skills and a reasonable possibility 
of success, added elements to the regulation which do not 
bear on the substantiality of the investment, Finally, 

a literal reading of Finau might lead to an unwarranted 
denial of the "investor exemption for an alien who seeks 
to enter the United Stetes for the purpose of investing 

a large amount of capital in an enterprise whose magnitude 
is such that the alien's capital contribution is relatively 


insignificant, Accordingly, Matter of Finau, Supra, is 
overruled. 


It is therefore necessary for us to adopt a test 
concerning substantial investments which comports with 
the congressional policy contained in section 212(a) 
(14). The investment must be more than a mere conduit 
by which the alien seeks to enter the skilled or un- 
skilled labor market, Consequently, the investment 
either must tend to expand job opportunities and thus 
offset any adverse impact which the alien's employment 
may have on the market for jobs, or must be of an amount 
adequate to insure, with sufficient certainty, that the 
alien's primary function with respect to the investment, 
and with respect to the economy, will not be as a skilled 
or unskilled laborer. 


The male respondent has applied $3,400 of his own 
funds to a business which appears to be marginal in 
mature. Instead of being an investment with expansive 
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employment propensities, his action has evidently placed 
him in competition with numerous other small delivery 
service drivers, This minimal investment does not ade- 
quately insure that the male respondent will not pri- 
4 marily function as a skilled or unskilled laborer, nor 
q does it tend to offset any adverse impact which his en- 
ployment may have on the job market, We do not deem 
this to be a substantial investment. 


The male respondent's employment does not appear 
significantly different from other taxi or delivery 
jobs. He is in a position which essentially involves 

skilled or unskilled labor. If there is a true shortage 
of American workers willing to accept this type of job, 
then obtaining labor certification would appear to be 
the proper procedure for the male respondent to follow. 
He is not, however, entitled to the "investor" exemption 
from the labor certification requirements of the Act. 


Consequently, an iemigrant visa was not and is not 
immediately available to the male respondent. He there- 
fore was not statutorily eligible for a grant of section 
245 relief, Similarly, the grant of that relief to the 
female respondent was inappropriate, because without her 
husband to support her she must also obtain a labor certi- 
fication to qualify for an immigrant visa. The decision 
| of the immigration judge was incorrect and the Service's 


appeal will be sustained, 


As @ result of the action taken by the immigration 
judge, the issue of voluntary departure was never reached, 


We shall therefore remand this case for further proceed- 
ings. 


ORDER: The appeal is sustained, 
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FURTHER ORDER: The grant of adjustment of 


the respondents 
the immigration 
may be reguired, 


is withdrawn and the case ig 
judge for any further proceed 


Chairman 
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- Respondents ~- In Deportation proceed ing: 


CHARGE: Wonimmigrant - remained lenger- (female respondent) 
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APPLICATION: Status a6 permmnent r-sideats under fection 245 


of the Dmaigration and Netionality Act, - or - 
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Alemnder Schonfeld, Esq., Jules E, Covern, Esq., 
Trial Attorney One East 42nd Street 

New York, N. Y¥., 10007 Mew York, N. Y., 100/7 


DECISION OF THE SPECIAL INQUIRY OFFICER 
The respondents are husband and wife, Aliens, natives of Germany, She 
is still a citizen of Germany, he a citizen of Canada. They both last 
entered the United States on February 4, 1971 et which time they were 
returning from @ brief absence abroad to resume a residence previously 
established in the United States, The male respomlent is, therefore, 


deportable as charged in the Order to Show Cause. The female re- 


Spondent is charged as @ visitor who remain lenger than authorised, 


This charge is susteined although she was also an immigrant at the time 
of her last entry, 


They both now seek status as permanent residents under Section 245 of 
the Immigration and Nationality Act, They both have been examined and 
pessed by the United States Public Health Service, A check of lecal 
and federal records reveal no arrest or criminal record, The sole issue 
is whether the respondents are qualified for the status of permanent 
residence under Section 218(a)(14) of the Ramigratien and Nationality 
Act. The female respondent is not employed ani she 1s dependent upon 
her husband, He seeks to establish that he is not required to present 
@ labor certification under Section 212(a)(14) as an alien who will 
engage in ® comercial enterprise in which he has invested or is act- 


ively in the process of investing a substantial amount of eapital, 


In August, 1965, the male respondent who had been employed in other 
fields in the past decided to emtablish a merchandise and mess eng cr 
Gelivery service, He purchased a Volkswagon panel truck in October, : 
1968 for $2,700, We has since been engaged in the business af deliv- 
ering letters and amaller packages to places in the New York metropol-~ 
itan @rea, He obtains almost all of his trade from a company which ob- 
tains such orders, He is one of many sub-contractors who accept orders 
from them, c@rrics thea out, and receives sixty percent of their fee, 
He has some personal customers whose business he &lso handles from time 
to time, In August 1971 he purchased « new Volkswagon panel truck for 


$3,000, This truch hes seats in the rear which are removable and is 


used for carrying merchandise up to one and a half tem. When the 
packages are larger and requires it he removes the back seat so thet 
he can accommodate the larger losads, This panel truck is mot wed 
for anything other than the business as he has a private automobile 
for use of himself and his family, He has a two-way radio in this car 


So that he can be in touch with the firm that hires him to deliver 


merchandise, In 1970 he did # gross annual business of $14,000, but 


netted only $4,000, He has no other business or occupation, However 
he does have substantial assets consisting of $6,000 in @ sevings bank 
and some property purchased many years ago, in Florida, which he values 
at $11,000 He maintains that once he acquires legal residence status, 
he wil! be able to obtain bonding which is necessary to engage in the 
trucking business on a larger acale, He says that this lack of legal 
status prevents expansion of his trade, He hopes thereafter to expand 
his business without the use of an intermediary, He would also purchasc 
at that time a larger truck for the shipping of different and larger 


types of merchandise, 


While it is true that his only direct investment to date is the panel 
truck which cost him $3,000, as he has been operating the business for 
four years as his sole occupation, I find that he has the equipment, 

the know-how and facilitidés to carry on a commercial enterprise, in 
this period of tim: he has alse acquired the ability and has the capital 


to expanc it further, Therefore I find that he is exeapt fram the labor 
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certification requirement of Section 212(a)(14), as an alien who will 


wngeage in © commercial enterprise in Which he has invested and is act- 


ively in the process 


of investing a Substantial amomt of capital, 


See Matter of Finau, 12, 1 & N Dec. 86, 
paca dE end 


to 


I turn now/the question of whether they should be granted this relief 


aS @ matter of discretion, 


I mote that the respondents were Seeking 


status of permanent residence under Section 245 after their entry 
in 1968 and 


the 


prior to their departure in December, 1970, for a brief 


visit to Germany occasioned by an emergency in the family, Obviously, 


when they returned in February 1971, they intended to seek adjustment 


once more and were not bonafide nonimmigrants, However, I note, on 


the other hand, that there is Ro substantial reason why the respondents 


were not adjusted prior to their departure, The recerd i# not clear on 


that point, They are parents of a United States citizen child born here 


in 1969, Under these circumstances, as they meet 


all the qualifications 


of the statute and regulations, their Spplications will be granted, 


ORDER: IT IS ORDERED that the respondents’ status as permanent 


residents under Section 245 of the Immigration and Na- 
tionality Act be granted, 
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AARON I, MALTIN 
Special Inquiry Officer 
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